Planning obligation by way of unilateral undertaking under section 106 of the Town & Country Planning Act 1990 in connection with affordable housing commuted payments 
THIS DEED dated [DATE](1)  is made by:
(1) [FULL NAME OR FULL COMPANY NAME] incorporated and registered in England and Wales with company number [NUMBER] whose registered office is at [REGISTERED OFFICE ADDRESS] [ADDRESS OF OWNER]  (hereinafter referred to as  “the Owner”)(2) 
(2)  [[FULL COMPANY NAME] incorporated and registered in England and Wales with company number [NUMBER] whose registered office is at [REGISTERED OFFICE ADDRESS] (hereinafter referred to as  “the Mortgagee”)(3)
Background
(A) The Council is the local planning authority for the purposes of the TCPA 1990 for the area in which the Property is situated.
(B) The Owner owns the Property [which interest is registered at HM Land Registry under Title number [NUMBER] [subject to a mortgage in favour of the Mortgagee].(4)
(C) The Owner or an agent on behalf of the Owner has made the Planning Application to the Council. 
(D) The Owner intends to develop the Property pursuant to the Planning Permission.
(E) [The Mortgagee is the registered proprietor of the charge dated [DATE] registered in the charges register of Title number [NUMBER] and has agreed to enter into this deed to give its consent to the terms of the unilateral undertaking.] [REGISTERED  LAND ONLY](5)
[The Mortgagee has the benefit of the mortgage dated [DATE] and has agreed to enter into this deed to give its consent to the terms of the unilateral undertaking.] [UNREGISTERED LAND ONLY](6)
(F) In accordance with the Council's Local Plan in relation to affordable housing the Owner gives this undertaking to perform the obligations set out in this deed.
Agreed terms
1. Interpretation
1.1 The definitions and rules of interpretation in this clause apply in this deed:
Base Rate: the higher of 5% and the base rate from time to time of Barclays Bank plc.
Commencement of Development: the carrying out in relation to the Development of any material operation as defined by section 56(4) of the TCPA 1990 but disregarding for the purposes of this deed and for no other purpose, the following operations:demolition works;site clearance;ground investigations;site survey works;temporary access construction works;archaeological investigation; anderection of any fences and hoardings around the Property.
Commenced and Commences shall be construed accordingly.
Commencement Date: the date of Commencement of Development.
Contribution: the sum of £[AMOUNT] being a contribution in accordance with the Local Development Plan towards the provision of affordable housing in the locality of the Property.(7)
Council: Pembrokeshire County Council of County Hall Haverfordwest Pembrokeshire.
Default Interest Rate: 4% per annum above the Base Rate.
Development: the development of the Property described in the Planning Application.
Index Linked: increased in accordance with the following formula:
Amount payable = the Contribution x (A/B) where:
A= the figure for the All In Tender Price Index published by the Building Cost Information Service of the Royal Institution of Chartered Surveyors or any successor organisation that applied immediately preceding the date of actual payment.
B= the figure for the All In Tender Price Index published by the Building Cost Information Service of the Royal Institution of Chartered Surveyors or any successor organisation that applied when the index was last published prior to the date of this deed.
Plan: the plan attached to this deed.
Property: the freehold land at [DESCRIPTION OR ADDRESS] shown edged red on the Plan.(8)
Local Development Plan: means the local development plan adopted by the Council as the local planning authority on the 28th February 2013
Planning Application: an application for planning permission registered by the Council under reference number [NUMBER].(9)
Planning Permission: the planning permission to be granted by the Council in respect of the Planning Application.
TCPA 1990: Town and Country Planning Act 1990.
Working Day: a day (other than a Saturday, Sunday or public holiday in Wales) when banks in Cardiff are open for business.
1.2 Clause headings shall not affect the interpretation of this deed.
1.3 A person includes a natural person, corporate or unincorporated body (whether or not having separate legal personality).
1.4 A reference to a company shall include any company, corporation or other body corporate, wherever and however incorporated or established.

1.5 Unless the context otherwise requires, words in the singular include the plural and in the plural shall include the singular.

1.6 Unless the context otherwise requires, a reference to one gender shall include a reference to the other genders.

1.7 A reference to any party shall include that party's personal representatives, successors or permitted assigns and in the case of the Council the successors to its respective statutory functions.

1.8 A reference to a statute or statutory provision is a reference to it as it is in force at the date of this deed.

1.9 A reference to a statute or statutory provision shall include any subordinate legislation made from time to time.

1.10 A reference to writing or written does not include faxes or e-mail.

1.11 A reference to "this deed" or to any other agreement or document referred to in this deed is a reference to this deed or such other document or deed as varied or novated (in each case, other than in breach of the provisions of this deed) from time to time.

1.12 References to clauses and plans are to the clauses and plans of this deed.

1.13 An obligation in this deed on a person not to do something includes an obligation not to agree or allow that thing to be done.

1.14 Any phrase introduced by the terms including, include, in particular or any similar expression shall be construed as illustrative and shall not limit the sense of the words preceding those terms.

1.15 Where an obligation falls to be performed by more than one person, the obligation can be enforced against every person so bound jointly and against each of them individually.

2. Statutory provisions
2.1 This deed constitutes a planning obligation for the purposes of section 106 of the TCPA 1990, section 111 of the Local Government Act 1972 and any other enabling powers. 
2.2 The obligations contained in clause 3 of this deed are planning obligations for the purposes of section 106 of the TCPA 1990 and are entered into by the Owner with the intention that they bind the interests held by those persons in the Property and their respective successors and assigns.
2.3 This deed shall come into effect on the date of grant of the Planning Permission.
2.4 The obligations contained in clause 3 of this deed are enforceable by the Council in accordance with section 106 of the TCPA 1990.
3. Covenants with the Council
The Owner covenants with the Council:
(a) to pay the Contribution to the Council on or before the Commencement Date.
(b) to give at least 21 Working Days written notice to the Council of the Commencement Date. 
4. Indexation of Contribution
4.1 All financial contributions payable to the Council shall be Index Linked.
4.2 Where reference is made to an index and that index ceases to exist or is replaced or rebased then it shall include reference to any index which replaces it or any rebased index (applied in a fair and reasonable manner to the periods before and after rebasing under this deed) or in the event the index is not replaced, to an alternative reasonably comparable basis or index as the Council shall advise the Owner in writing.
5. Mortgagee's consent
The Mortgagee acknowledges and declares that this deed has been entered into by the Owner with its consent and that the security of the mortgage over the Property shall take effect subject to this deed PROVIDED THAT the Mortgagee shall otherwise have no liability under this Undertaking unless it takes possession of the Property in which case it too will be bound by this deed as if it were a person deriving title from the Owner. (10)
6. Release
No person shall be liable for any breach of an obligation, restriction or covenant contained in this deed after parting with all of its interest in the Property, except in respect of any breach subsisting prior to parting with such interest.
7. Determination of deed
This deed shall be determined and have no further effect if the Planning Permission:
(a) expires before the Commencement of Development;
(b) is varied or revoked other than at the request of the Owner; or
(c) is quashed following a successful legal challenge.
8. Local land charge
This deed is a local land charge and shall be registered as such by the Council.
9. Interest on late payment
If the Contribution has not been paid to the Council prior to or on the Commencement Date, the Owner  shall pay interest on the Contribution for the period from the due date to and including the date of payment at the Default Interest Rate.
10. Ownership
10.1 The Owner warrants that no person other than the Owner and any Mortgagee referred to herein  has any legal or equitable interest in the Property and upon demand shall provide full details of the legal title to the Council.
10.2 Until the obligation in clause 3 have been complied with the Owner will give to the Council within 21 Working Days, the following details of any conveyance, transfer, lease, assignment, mortgage or other disposition entered into in respect of all or any part of the Property:
(a) the name and address of the person to whom the disposition was made; and
(b) the nature and extent of the interest disposed of.
11. Notices
11.1 Any notice [or other communication] required to be given under this deed shall be in writing and shall be delivered personally, or sent by pre-paid first class post or recorded delivery or by commercial courier, to any person required to receive the notice [or communication] at its address as set out below: 
(a) Council: Head of Planning, Pembrokeshire County Council County Hall Haverfordwest Pembrokeshire;
(b) Owner: [NAME OF CONTACT] [ADDRESS];
(c)  [Mortgagee: [NAME OF CONTACT] [ADDRESS].]
or as otherwise specified by the relevant person by notice in writing to each other person. (11)
11.2 Any notice or other communication shall be deemed to have been duly received:
(a) if delivered personally, when left at the address and for the contact referred to in this clause;  
(b) if sent by pre-paid first class post or recorded delivery, at 9.00 am on the second Working Day after posting; or
(c) if delivered by commercial courier, on the date and at the time that the courier's delivery receipt is signed.
12. Third party rights
No person other than a party to this undertaking, and their respective successors and permitted assigns, and the Council and the successors to its respective statutory functions shall have any rights to enforce any term of this deed.
13. Severance
13.1 If any court or competent authority finds that any provision of this deed (or part of any provision) is invalid, illegal or unenforceable, that provision or part-provision shall, to the extent required, be deemed to be deleted, and the validity and enforceability of the other provisions of this deed shall not be affected.
13.2 If any invalid, unenforceable or illegal provision of this deed would be valid, enforceable and legal if some part of it were deleted, the parties shall amend such provision so that, as amended, it is legal, valid and enforceable, and, to the greatest extent possible, achieves the parties' original commercial intention. 
14. Governing Law
This deed and any dispute or claim arising out of or in connection with it or its subject matter or formation (including non-contractual disputes or claims) shall be governed by and construed in accordance with the law of England and Wales. 
This undertaking has been executed as a deed and is delivered and takes effect on the date stated at the beginning of it.
Signed as a Deed by the said(12)
(NAME OF OWNER)

 in the presence of:                                     ……………………………….





                          Signature of Owner

Name of witness

Occupation of witness

Address of witness

Signed as a Deed by the said(12)
(NAME OF OWNER)

 in the presence of:                                     ……………………………….





                          Signature of Owner

Name of witness

Occupation of witness

Address of witness

Signed as a Deed by the said(12)
(NAME OF OWNER)

 in the presence of:                                     ……………………………….





                          Signature of Owner

Name of witness

Occupation of witness

Address of witness
	Executed as a deed by [NAME OF COMPANY] acting by [NAME OF FIRST DIRECTOR], a director and [NAME OF SECOND DIRECTOR OR SECRETARY], [a director (13)
	.......................................
[SIGNATURE OF FIRST DIRECTOR]
Director
.......................................
[SIGNATURE OF SECOND DIRECTOR OR SECRETARY]
[Director OR Secretary]

	
	

	
	

	
	

	
	

	 
	 


Signed and Delivered as a deed for (14)
and on behalf of [NAME OF MORTGAGEE] 

by a duly authorised Attorney in the presence of :

Authorised Attorney
